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Odnyia (EE) 2018/822 yia Vv vtoypemTiki
AVTONATI] AVIAAAAYT) AT POPO POV TTOV
TOUEA TNG POPOAOYIAG TYETIKA LE SNAmTEEG
Sraocvvoprakeg puOuiocerg [DAC 6]

>Uvdeopog Eykekpiuévaov Aoylotmv Kbmpov (EEAK) pe v mapovod eykUkA0 embupel va
ETOTIOEL TNV TPOOOYN OAwV TwV MeA®V OTO O KAT®W EVNUEPWTIKO OTMUEIMUA TTOV
etolpaotnke anmo v Emtponr ®oporoyikot Zyxedraopov kat [Tohtikng tov ZEAK oe
oxéon pe v Odnyia (EE) 2018/822 tov ZvuPovAiov g 25n1¢ Maiov 2018 ya v
tpororoinon g O6nyiag 2011/16/EE 0600V a@opd TNV LIIOYXPEMTIKT AVTOUATI) AVTAAAYT)
TIANPOPOPIOV OTOV TOUEA TNG POPOAOYIAS OYXETIKA e SnAwTeeg Slaovvoplakeg pvbuioerg,

yvwoTr) kat wg DAC 6.

H mapovoa amoote etal yia evuepwon twv Medwv oe oxeon pe v mo nave Odnyia,
EVOPEL KAL TNG EMKEIUEVNC EVaPENG TNG eapuoyng ¢ (1 IovAiov 2020) kAl TNG TPWTNG
vtoPoAng g €kBeong (31 AvyovoTtov 2020).

Atiler va onuewwdel 011, AOYw NG KATAOTAOTC IOV £xel Snuiovpyndet pe tnv eEmiwon g

mavonuiag tov 1L COVID 19, n Evpwrnaikn Emtposnn e€etaler 1o evdexouevo va

napaywpndel TapaTaon oIV e@apuoyn ueypt kau 6 unvec.

Avapéveta emiong, OTL T0 oXeTIKO vopooyedio Oa katateBel ot BovArn tov AVvTutpoomnmyv

ouvToud, £Tt01 ®wote va petapepbel 1 Evpwmaikr) O6nyia oe €Bvikd Sikalo mpv amo v

emionun epappoyn mg Odnylag.
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O XEAK emBupuel emiong va KOWOIooel Yo EVIUEPWOT] 0Ag, TNV AVAKOIV®WOT IOV

ekb0Onke amd 10 Tunpa Poporoyiag yia v evoeXOUeEV TAPATACT NUEPOUNVIAG

VIO BOANC OTOLYEIWV avaPopika e tnv Avtopatn Aviadiayr @oporoyikwv ITAnpo@opiov.

H avakoivwon eivat StaBeoun peow tov akoAovBov cuvieouov.

[Teproootepeg mAnpoopieg Ba korvomonBolv oe KATOMVO GTAS10.


https://www.icpac.org.cy/selk/common/PreviewDocument.ashx?itemId=2361&refItemId=T470DOCUMENTS&refTableId=470&language=EL
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Evnuepomiko Inueioua

Mandatory Disclosure

Requirements for Intermediaries

On May 25, 2018, the most recent amendments to the Directive on
administrative cooperation in the field of taxation (“DAC 6”), which
introduces mandatory disclosure requirements for tax intermediaries, were formally
adopted by the Economic and Financial Affairs Council (ECOFIN). The Directive
(COUNCIL DIRECTIVE (EU) 2018/822 of 25 May 2018) has entered into

force on June 25, 2018.

Member States have until December 31, 2019 to change their domestic law, which will
be applicable from July 1, 2020. However, intermediaries and relevant taxpayers will
also be required to disclose information on reportable cross-border arrangements,
the first step of which was implemented between the date of entry into force of the
Directive (June 25, 2018) and the date of application (July 1, 2020). This
information should be filed by August 31, 2020.

There is currently a discussion at an EU level for deferring the July 15t deadline for a
period of three to six months due to the devastating effect of COVID 19 and the
inevitable shifting of attention by companies to other pressing matters that have

arisen as a result of the pandemic.
Background

In the light of recent revelations on harmful practices and the use of offshore

companies (the so-called "Lux Leaks", "Panama Papers" and "Malta Leaks"), the
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European Parliament, in its July 2016 resolution on tax rulings, has called on the
Commission to introduce tougher transparency requirements for intermediaries. The
ECOFIN Council also invited the Commission to consider initiatives on mandatory
disclosure rules in line with those proposed by the OECD in Action 12 of the Base
Erosion and Profit Shifting (BEPS) initiative.

On June 21, 2017, the European Commission published its proposal for mandatory
automatic exchange of information in the field of taxation in relation to reportable
cross-border arrangements. The proposal comes in the form of an amendment to the
Directive on Administrative Cooperation in the field of taxation (the DAC) and
introduces an obligation on intermediaries and, in certain cases, taxpayers, to disclose
potentially aggressive tax planning arrangements and also the means for tax
administrations to exchange information on these structures. This is the latest in a
series of EU initiatives in the field of automatic exchange of information in tax

matters:

Council Directive

While the Commission recognizes that some cross-border transactions and structures
are used for genuine reasons, it also notes that others may not be legitimate. It is
therefore considered necessary for intermediaries — or the relevant taxpayers, in the
absence of an intermediary, to be required to report to the tax authorities on
potentially aggressive tax planning arrangements in which they are involved.

Disclosure obligation

Who bears the burden of disclosure?

The primary obligation to disclose this information to the tax authorities rests with

the “intermediary”. An intermediary is defined as “any person that designs,
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markets, organises or makes available for implementation or manages

the implementation of a reportable cross-border arrangement.”

The definition is also extended to “any person that, having regard to the
relevant facts and circumstances and based on available information
and the relevant expertise and understanding required to provide such
services, knows or could be reasonably expected to know that they have
undertaken to provide, directly or by means of other persons, aid,
assistance or advice with respect to designing, marketing, organising,
making available for implementation or managing the implementation
of a reportable cross-border arrangement. Any person shall have the
right to provide evidence that such person did not know and could
reasonably not be expected to know that this person was involved in a
reportable cross-border arrangement. For this purpose, a person may
refer to all relevant facts and circumstances as well as available

information and its relevant expertise and understanding”.

In addition, at least one of the following conditions must be met in order for a person

to qualify as an intermediary:
e Beresident for tax purposes in a Member State;
e Have a permanent establishment in a Member State through which the
services with respect to the arrangement are provided;
e Beincorporated in, or governed by the laws of a Member State; or
e Beregistered with a professional association related to legal, taxation or

consultancy services in a Member State.

The above list is also relevant for cases where an intermediary is liable to file
information on reportable cross-border arrangements in more than one Member
State, in which case disclosure will only be made in the Member State that features
first in the list. The intermediary will be exempt from the reporting obligation in any

other Member State, subject to proof that the information has been filed in another
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Member State. There is also an exemption where the intermediary is covered by legal

professional privilege.

In the absence of an intermediary (e.g. the obligation is not enforceable upon an
intermediary due to legal professional privilege, the intermediary is located outside
the EU or because an arrangement is developed in-house), the obligation to disclose
falls on the relevant taxpayer. A "relevant taxpayer" is defined as "any person to whom
a reportable cross-border arrangement is made available for implementation, or who
is ready to implement a reportable cross-border arrangement or has implemented the
first step of such an arrangement". Note that the disclosure requirement is not limited
to reportable cross-border arrangements made available to EU taxpayers (but it does

have to involve at least on EU Member State).

Regarding the legal professional privilege waiver, the text refers to the domestic law
of each Member State. Member States must also ensure that exempt intermediaries
notify the relevant taxpayer or another intermediary to which the obligation is passed

on, of their disclosure responsibility.

Furthermore, in cases where there is more than one intermediary, the obligation to

report lies with all intermediaries involved in the arrangement.

Where the reporting obligation falls on the relevant taxpayer and it arises in more
than one Member State, the information should only be filed with the competent
authorities of the Member State where in this order:
e the relevant taxpayer is resident for tax purposes, or
e where the relevant taxpayer has a permanent establishment (emphasis on the
PE that benefits from the arrangement),
e where the relevant taxpayer receives income or generates profits,

e where the relevant taxpayer carries on an activity.
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The last two situations featured in the list widen the reporting obligation to states
where the relevant taxpayer is not resident for tax purposes and does not have a

Permanent Establishment - PE.

Where there is more than one relevant taxpayer, the reporting obligation rests with
the taxpayer that agreed the reportable cross-border arrangement with the
intermediary, or — in its absence, with the taxpayer that manages the implementation

of the arrangement.

In these cases, an intermediary or a taxpayer shall be exempt from the reporting
obligation if it has proof that another intermediary (or taxpayer, respectively) has

already reported that information in another Member State.
Disclosure deadline

The person(s) with whom the reporting obligation lies is required to file the
information with the relevant authorities within 30 days, beginning on:
e the day after the reportable cross-border arrangement is made available for
implementation to that relevant taxpayer, or
e isready for implementation by the relevant taxpayer, or
e when the first step in its implementation has been made in relation to the

relevant taxpayer, whichever occurs first.

Persons that do not qualify as intermediary but have provided assistance with respect
to a reportable cross-border arrangement — as described above — will be required to
file information within 30 days beginning on the day after they provided, directly or

by means of other persons, aid, assistance or advice.
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Qualifying arrangements

The scope of the Directive on Administrative Cooperation includes all taxes of any
kind with the exception of VAT, customs duties, excise duties and compulsory social

contributions.

Cross-border situations

According to the text, only "cross-border arrangements" must be disclosed, i.e.
arrangements that affect more than one Member States or a Member State and a non-

EU Member State, if disclosure requirements are met.

A (potentially aggressive) arrangement is reportable if it satisfies at least one of the
features and elements that are considered an indication of tax avoidance or abuse —
referred to as 'hallmarks' and listed in Annex IV of the directive. Both generic
hallmarks (under heading A) and specific hallmarks (under headings B to E) are
listed. Certain hallmarks (under A, B and paragraph 1 of C) with exceptions can only

be taken into account if a "main benefit" test is also satisfied.
The “main benefit” test

The “main benefit” test is satisfied if it can be established that the main benefit or one
of the main benefits which, having regard to all relevant facts and circumstances, a
person may reasonably expect to derive from an arrangement, is the obtaining of a

tax advantage.
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Hallmarks

Generic hallmarks (under heading A) include arrangements where:
e The taxpayer undertakes to comply with a confidentiality condition (in relation
to other intermediaries or the tax authorities);
e The intermediary is entitled to a fee contingent on either the amount of tax
advantage derived from the arrangement or on the advantage being obtained;

e Standardized documentation (including standard forms) is used.

Specific hallmarks are classified as follows:

Heading B — Specific hallmarks linked to the main benefit test: the use of losses to
reduce a taxpayer's tax liability, conversion of income into categories that are taxed

at a lower level and circular transactions that result in the round-tripping of funds;

Heading C — Specific hallmarks relating to cross-border transactions:
e Cross-border payments between associated enterprises, where:
The recipient is:
a. not resident for tax purposes in any jurisdiction; or
b.  resident for tax purposes in a jurisdiction that:
i. does not impose a corporate income tax, or imposes a CIT at a 0%
rate or almost zero or,
ii. 1is on list of countries which have been assessed either by the Member
States collectively or by the OECD as non-cooperative, i.e. a blacklist;
c. The payment benefits from a full exemption from tax in the recipient's
jurisdiction.

d.  The payment benefits from a preferential tax regime.
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The arrangements covered by points b) (i), ¢c) and d) are subject to the main

benefits test.

e The same asset is subject to depreciation in two or more jurisdictions;

e Relief from double taxation is claimed in different jurisdictions in respect of
the same item of income or capital;

e An arrangement that includes transfers of assets and there is a material

difference in the amount of consideration paid.

Heading D - Arrangements designed to circumvent automatic exchange of
information and beneficial ownership (with reference to the definition in the AML
Directive), which may have the effect of avoiding the reporting of income to the state

of residence;

Heading E — Specific hallmarks on transfer pricing;:
e Arrangements which involve the use of unilateral safe harbor rules;
e Arrangements involving the transfer of hard-to value intangibles;
e Arrangements involving an intra-group cross-border transfer of functions
and/or risks, and/or assets, where the transfer results in a decline of 50% or

more of EBIT in the transferring jurisdiction, over a period of three years.

Member States and the Commission will evaluate the relevance of these hallmarks
every two years after the entry into force of the Directive (July 1, 2020). The
Commission will present a report to the Council, together with a legislative proposal

should the need arise for Annex IV to be amended.

10
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Formal requirements to disclose and information exchange

What information should be disclosed?

A standard form will be developed and will include: the identification of the taxpayers
and intermediaries involved, the hallmarks that generated the reporting obligation, a
summary of the arrangement, details of the relevant domestic tax rules, the date on
which the first step in the implementation as made, the value of the arrangement,
identification of any other person or Member State likely to be affected by the

arrangement.

National tax authorities of all Member States have access to the directory. However,
the exchanged information will not be made available to the public and the
Commission will only have access to it insofar as needed for the monitoring of the
functioning of the Directive. The Commission will hence not have access to the
identification of intermediaries, relevant taxpayers and any other person likely to be
affected by the arrangement (all of which is reportable), nor to information on the

reportable cross-border arrangement.
It is noted that absence of reaction by a tax administration to a cross-border

arrangement that was reported will not imply their acceptance of the validity or tax

treatment of that arrangement.

Penalties for non-compliance

The text of the Directive leaves it to the Member States to lay down the rules on
penalties applicable for infringements of the mandatory disclosure rules, with the

only requirement that any penalties are effective, proportionate and dissuasive.

11



Tevikn Eykvkilog 10/2020, Huepop. 27/5/2020

CEAK

ZYNAEEMOE ETKEKPIMENON
AOTIZTQN KYMPOY

When will Mandatory Disclosure requirements become

applicable?

The Directive was formally adopted during the ECOFIN meeting on May 25, 2018 and

has entered into force on June 25, 2018.

Intermediaries and relevant taxpayers will be required to file information on
reportable cross-border arrangements the first step of which was implemented
between the date of entry into force (June 25, 2018) and the date of application of
the Directive (July 1, 2020).

Once the Directive becomes applicable, the reported information will be
automatically exchanged quarterly by the competent authorities of each Member
State via a central directory on administrative cooperation in the field of taxation, to
be developed by the Commission. The automatic exchange of information will take
place within one month from the end of the quarter in which the information was

filed, while the first information will be communicated by October 31, 2020.
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